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D E CIS ION

JACINTO, J:

This resolves the complaint for Violation of Section 3(e) of Republic
Act (R.A.) No. 3019, as amended,^ against Pagsanjan, Laguna, officials
Mayor Jeorge Ejercito Estregan, Vice Mayor Crisostomo B. Vilar, and
Sangguniang Bayan members Arlyn Lazaro-Torres, Terry 1 Gamit-Talabong,
Kalahi U. Rabago, Erwin P. Sacluti, and Gener C. Dimaranan, together with
private individual Marilyn M. Bruel. The complaint against Ronaldo C.
Sablan had earlier been dismissed^ by reason of his death on 26 March
2011.3

This case was initiated by a Complaint dated 7 August 2009 for
violation of Sees. 3(e), 3(g), 3(h), 3(i), and 3(j) of R.A. No. 3019 and R.A.
No. 9184^^ filed by the Board of Directors of the United Boatmen
As^ciation of Pagsanjan (UBAP) with the Office of the Ombudsman
'MB) against the accused. The Complaint, which was docketed as 0MB-

L-C-09-0421-H, alleged that accused public officials unlawfully entered into
a Memorandum of Agreement (MOA) for Accident Protection Assistance

' Anti-Graft and Corrupt Practices Act.

^ Resolution dated 28 May 2018, Records, Vol. Ill, p. 403.
Ud., p. 401.
" The Government Procurement Reform Act.

r
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(APA) with Marilyn M. Bmel, owner and proprietor of First Rapids Care
Ventures (FRCV), without the benefit of public bidding.

After undergoing preliminary investigation, the OMB^ found probable
cause to indict all the accused for Violation of Sec. 3(e) of R.A. No. 3019.^
The corresponding Information^ which was thereafter filed with the Court
on 16 March 2016, contains the following accusatory allegations:

On 23 October 2008, or sometime prior or subsequent thereto, in the
Municipality of Pagsanjan, Province of Laguna, Philippines, and within
this Honorable Court's jurisdiction; accused public officers of the
municipality of Pagsanjan, Laguna, with the following names and public
positions:

1. JEORGE EJERCITO ESTREGAN (SG-27)
Municipal Mayor,

2. CRISOSTOMO B. VILAR (SG-25)
Municipal Vice Mayor,

3. ARLYN LAZARO-TORRES (SG-24)
Municipal Councilor,

4. TERRYL GAMIT-TALABONG (SG-24)
Municipal Councilor,

5. KALAHI U. RABAGO (SG-24)
Municipal Councilor,

6. ERWIN P. SACLUTI (SG-24)
Municipal Councilor,

7. GENER C. DIMARANAN (SG-24)
Municipal Councilor,

8. RONALDO C. SABLAN (SG-24)
Municipal Councilor;

acting in their capacities as Municipal Mayor and as Members of the
Sangguniang Bayan ng Pagsanjan, Laguna-, committing the crime herein
charged in relation to their official functions and taking advantage of their
public positions; while in the performance of their administrative and/or
official functions; conspiring and confederating with one another and with
MARILYN M. BRUEL, Owner and Proprietor of the private entity First
Rapids Care Ventures (FRCV); and acting with manifest partiality, evident
bad faith and/or gross inexcusable negligence; did then and there willfully,
unlawfully, and criminally give unwarranted benefit, advantage and
preference to MARILYN M. BRUEL and/or FRCV by entering into a
Memorandum of Agreement (MOA) with FRCV to provide accident
protection and financial assistance to Pagsanjan tourists and legitimate and
qualified boatmen plying the route to and from the Pagsanjan Gorge
Tourist Zone for loss of life, disablement, medical reimbursement, and

^ Records, Vol. I, pp. 8-24. Approved on 24 October 2014.
® Resolution dated 16 May 2013. The motion for reconsideration filed by therein respondent Lazaro-Torres,
Estregan, Vilar, Rabago, Sacluti, Dimaranan, and Sablan was denied in 0MB Order dated 17 December
2014, Records, Vol. I, pp. 25-32.
'Dated29 July 2015, id., pp. 1-4-^
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ambulance/hospital transfer reimbursement, without the requisite public
bidding under Republic Act No. 9184 and despite FRCV not being
licensed and in possession of a certificate of authority from the Insurance
Commission to engage in the insurance business; which MOA was
immediately ratified and approved by the accused Sangguniang Bayan
members despite the previously stated obvious flaws to the damage and
prejudice of the municipality, the covered tourists and boatmen.

CONTRARY TO LAW.

PROCEEDINGS BEFORE THE COURT

Accused Vilar, Torres, Gamit-Talabong, Bmel, Rabago, Sacluti, and
Dimaranan were arraigned on 18 April 2016 and entered pleas of "Not
Guilty."«

Accused Estregan, Rabago, Dimaranan, and Sacluti thereafter filed
the following motions, all of which were denied by the Court: (i) Motion to
Defer Arraignment and/or Suspend Proceedings',^ (ii) Ex Abundanti Ad
Cautelam Motion for Reconsideration',^^ and (iii) Motion to Quashf
Accused Bruel's Formal Entry of Appearance (With Omnibus Motion to
Defer Arraignment and to Quash the Criminal Informationf^ was likewise
denied by the Court.

After said motions were resolved, accused Estregan was accordingly
arraigned on 29 November 2016, and he entered a plea of "Not Guilty."'"^

During pre-trial, the parties agreed on the following joint stipulation
of facts:

1. That at the time material and relevant to this ease, the following
accused were public ofFieers holding government positions;

a. Jeorge Ejercito Estregan - Municipal Mayor, Pagsanjan, Laguna.
b. Crisostomo B. Vilar - Municipal Vice-Mayor, Pagsanjan.

8Records,Vol II, pp. 123-124.
'Dated 12 April 2016, which was denied in the Court's 27 May 2016 Resolution, id., pp. 54-64 and pp.

7-374, respectively.
Dated 14 June 2016, which was denied in the Court's 7 November 2016 Resolution, id., pp. 402-412 and

Vol. Ill, pp. 85-87, respectively.
" Dated 15 April 2016, which was denied in the Court's 16 September 2016 Resolution, Records, Vol. Ill,
pp. 10-15.
'2 Dated 14 April 2016, Records, Vol. II, pp. 130-138.

Resolution dated 27 May 2016, Records, Vol. II, pp. 367-374.
Id., p. 95.
See Joint Stipulation of Facts and 2 August 2017 and Pre-Trial Order, Records, Vol. Ill, pp. 99-103 and

pp. 139-152, respectively, y



Decision

People V. Jeorge Ejercito Estregan, et al.
SB-16-CRM-0124

Page 4 of 42

c. Arlyn Lazaro-Torres

d. Terryl Gamit-Talabong

e. Kalahi U. Rabago

f. Erwin P. Sacluti

g. Gener C. Dimaranan

h. Ronaldo c. Sablan

Laguna.
Member,

Pagsanjan,
Member,

Pagsanjan,
Member,

Pagsanjan,
Member,
Pagsanjan,
Member,
Pagsanjan,
Member,
Pagsanjan,

Sangguniang
Laguna.

Sangguniang
Laguna.

Sangguniang
Laguna.

Sangguniang
Laguna.

Sangguniang
Laguna.

Sangguniang
Laguna.

Bayan,

Bayan,

Bayan,

Bayan,

Bayan,

Bayan,

2. At the time material and relevant to this case,

accused Marilyn M. Bruel was the Proprietress/Chief Executive Officer of
First Rapids Care Venture ("FRCV").

3. On 8 September 2008, the Sangguniang Bayan of Pagsanjan,
Laguna passed Ordinance No. 15-2008, which authorized accused
Estregan to transact, negotiate, and enter into a contract between the
Municipality and any competent and qualified entity which can provide
accident protection and assistance (APA) services to tourists and boatmen
during the boatrides to and from the Pagsanjan Gorge Tourist Zone.

4. On 22 September 2008, FRCV submitted its written proposal
with the detailed APA services it would provide.

5. On 23 October 2008, accused Estregan, in behalf of the
Municipality of Pagsanjan, Laguna, entered into a Memorandum of
Agreement (MOA) with FRCV.

6. The Sangguniang Bayan ratified the Memorandum of Agreement
on 23 October 2008 through its Resolution No. 056-2008.

They likewise stipulated on the existence, due execution, and
genuineness of the following documents:'^

Exhibit Description

Municipal Ordinance 15-2008 dated 8 September 2008
entitled "Ordinance Authorizing the Local Chief Executive to
Transact, Negotiate and Enter into Contract Between the
Municipality of Pagsanjan and Any Competent and Qualified
Entity that can Province (sic) Accident Protection and
Assistance to all Tourists and Boatmen during Boatrides To
and From the Pagsanjan Gorge Tourist Zone"

(Same as Exhibit "36" - Estregan, Rabago, Dimaranan and
Sacluti)

Pre-Trial Order, Records, Vol. Ill, pp. 139-152.
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(Same as Exhibit "2" - Gamit-Talabong, Lazaro-Torres and
Vilar)

B

Letter dated 22 September 2008 from FRCV

(Same as Exhibit "38" - Estregan, Rabago, Dimaranan and
Sacluti)
(Same as Exhibit "4" - Gamit-Talabong, Lazaro-Torres and
Vilar)

C

Memorandum of Agreement dated 23 October 2008

(Same as Exhibit "39" - Estregan, Rabago, Dimaranan and
Sacluti)
(Same as Exhibit "5" - Gamit-Talabong, Lazaro-Torres and
Vilar)
(Same as Exhibit "24" - Bruel)

D

Municipal Resolution No. 056-2008 dated 23 October 2008
entitled "Resolution Ratifying the Memorandum of Agreement
signed and Entered by Hon. Jeorge "E.R." Ejercito Estregan
Between the Local Government Unit of Pagsanjan and First
Rapids Care Ventures to Implement the Accident Protection
and Assistance Program for Tourists and Boatmen During the
Boatride to and From the Pagsanjan Gorge Tourist Zone"

(Same as Exhibit "40" - Estregan, Rabago, Dimaranan and
Sacluti)
(Same as Exhibit "6" - Gamit-Talabong, Lazaro-Torres and
Vilar)

E

Municipal Ordinance No. 014-2008 dated 1 September 2008
entitled "Ordinance Amending the Pertinent Provision of Sec.
6A.03 of Tax Ordinance 02-2002 Relative to the Imposition
and Collection of Fees for the Pagsanjan Falls' Boatride
Service and For Other Purposes." (Same as Exhibit "35" -
Estregan, Rabago, Dimaranan and Sacluti)

(Same as Exhibit "1" - Gamit-Talabong, Lazaro-Torres and
Vilar)

With the foregoing stipulations, the prosecution presented its sole
witness'^ in the person of Chantal Mae V. Simon, Administrative Officer
II of the Administrative Division-Records Section of the Insurance

Commission. She identified the certified copy of the Letter-Opinion dated 2
April 2013 (Exh. "Q") sent by Emmanuel F. Dooc, Insurance
Commissioner, to Atty. Adoracion A. Agbada, Director of OMB-Luzon,
herein he stated that the MOA entered into between the Municipality of

Pagsanjan, Laguna, and FRCV is a contract of insurance.

''' During the hearing held on 5 October 2017, the prosecution agreed to present only one witness, Chantal
Mae V. Simon, despite the indication of its intent to present several witnesses per the Pre-Trial Order dated
2 August 2017. See Records, Vol. pp. 186-187.
TSN, 5 October 2017. Her direct examination is contained in her Judicial Affidavit dated 21 July 2017,

Records, Vol. Ill, pp. 112-117. ̂
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On 11 October 2017, the prosecution thereafter filed its Formal Offer
of Exhibits,'^ and in a Resolution dated 6 December 2017,^° the Court
admitted Exhibits "O,"^^ "p^''24 purposes for
which they were offered.

Accused Estregan, Rabago, Dimaranan, and Sacluti filed a Motion for
Leave of Court to File Demurrer to Evidence^^ but the same was denied in a
Resolution dated 6 April 2016.^^ Thus, the accused proceeded to present
their evidence.

Accused Gamit-Talabong and Lazaro-Torres testified as follows

They were Municipal Councilors when Municipal Ordinances Nos.
14-2008 (Exh. "1"), 15-2008 (Exh. "2"), 56-2008 (Exh. "6"), and 20-2008
(Exh. "7") were passed. They voted in favor of the said Ordinances,
believing that it was for the best interest of the public. Nobody solicited their
vote or asked that they endorse said legislative acts. They admit having
ratified the MOA entered into by accused Estregan and FRCV after having
studied the matter and soliciting opinions from various lawyers.^^ They also
discussed whether the Bids and Awards Committee (BAC) should be
involved.^^ However, when the issue was referred to the BAC, it refused to
act on it since there was no approved budget for the contract, and that the
procedures under the procurement law could not be applied.

Accused Lazaro-Torres was no longer presented upon stipulation of
the parties that her testimony, including the direct, cross, and clarificatory
questions that would be propounded by the Court, would be similar to that of
accused Gamit-Talabong.

Accused Estregan, Rabago, Dimaranan, and Sacluti cumulatively
presented four witnesses, namely: (i) Gener C. Dimaranan,^® accused; (ii)

" Id., pp. 190-194.
2" Id., pp. 248-249.
Exh. "A" per the Pre-Trial Order.
Exh. "B" per the Pre-Trial Order.
Exh. "C" per the Pre-Trial Order.
Exh.^"D" per the Pre-Trial Order.

2^cords, Vol. Ill, pp. 219-226.
^Id., p. 319.

TSNs, 29 January 2018 and,30 January 2018. Accused Gamit-Talabong's testified by way of Judicial
Affidavit, Records, Vol. Ill, pp. 126-129. Accused Lazaro-Torres's also testified by way of Judicial
Affidavit, Records, Vol. Ill, pp. 122-125.
2®Exhs. "11," "12," and "13."
Answer to Question No. 13 in the Judicial Affidavit (Arlyn Lazaro-Torres), Records, Vol. Ill, p. 124.
TSN, 19 June 2018. He testified by way of his Judicial Affidavit dated 12 June 2018, Records, Vol. Ill,

pp. 409-454. ̂
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Ronie S. Leron,^' President of UBAP from 11 April 2011 to 31 March
2017; (iii) Minerva L. Boongaling,^^ Municipal Treasurer; and (iv) Emilio
Ramon P. Ejercito III a.k.a. Jeorge E. Estregan, accused. In addition to
their admissions pertaining to the execution of the MOA with FRCV and the
passage of the subject ordinances and resolution, their testimonies may be
summarized as follows:

The Municipal Government of Pagsanjan saw the need for an APA
program due to several accidents involving tourists and boatmen "shooting
the rapids" at the Pagsanjan Gorge.^'* In view thereof, the Sangguniang
Bayan held public consultative meetings and/or hearings with the
Department of Tourism and tour operators to discuss the possibility of
increasing the boat ride service fee in order to accommodate the APA.^^

The Sangguniang Bayan thereafter passed Ordinance No. 14-2008,^^
authorizing accused Estregan to contract with a competent and qualified
entity to provide such APA services.^^ Upon such authority, accused
Estregan received inquiries from insurance companies such Philamlife, Inc.
(Philamlife) and Oriental Insurance (Oriental), but he determined that such
companies were unable to provide all of the requirements for the service,
namely: (i) accident protection for tourists and boatmen; (ii) deployment of a
skilled first aid team; (iii) having a search-and-rescue team; and (iv)
maintaining a monitoring team for the entire boat ride. In particular,
Philamlife did not agree with the amount of PhP 43.00 for its services, while
Oriental did not want to assume the risks entailed by the program.^^

On 22 September 2008, FRCV formally submitted its written
proposals containing the services it was willing and competent to provide.
Accused Estregan found FRCY's proposal to be satisfactory and he was also
convinced of its capability to perform the required services. Nonetheless,
he insisted that the latter make a presentation before the Sangguniang Bayan
so that it can be the judge of the said company's viability.'^® Hence, a certain

TSN, 19 June 2018. He testified by way of his Judicial Affidavit dated 11 June 2018, Records, Vol. Ill,
pp. 455-466.
TSN, 1 August 2018. She testified by way of her Judicial Affidavit dated 25 July 2018, Records, Vol. IV,

. j. 39-77.
" TSN, 1 August 2018. He testified by way of his Judicial Affidavit dated 27 July 2018, Records, Vol. Ill,
pp. 24-38.

Judicial Affidavit of Jeorge Ejercito Estregan, Records, Vol. IV, p. 29.
Id., p. 30.
Exh."35."

" Supra at note 34, pp. 30-31.
Id., p. 31.
Id., p. 32.

"0 Id.

I
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Mr. Salvador from FRCV conducted a second product presentation before
the Sanggunian^^

On 13 October 2008, a public consultation was held at the Municipal
Building, which was attended by members of the Sangguniang Bayan, the
UBAP, a representative from Cavinti, and representatives from resorts and
hotels to discuss the increase in boatmen's take-home pay, apart from the
provision of the APA service."^^

After finding FRCV's proposal satisfactory and sufficient, accused
Estregan entered into the MOA with FRCV on 23 October 2008. By
motion of herein accused Sangguniang Bayan members, the said MOA was
ratified on the same day.'^'^

The funds for the APA Program were to be sourced from the boat ride
service fee and as such was deemed as a special fund that was merely held in
trust by the Municipal Government in favor of FRCV since it did not involve
the disbursement of public funds from the Municipality's general fund."^^

Under the said MOA, the Municipality's role was limited to the
collection of the APA fee through the Municipal Treasurer, who held the
funds in trust.'^^ This facility was used since her office already served as the
collecting agent for the Boatmen's Trust Fund Fee, which likewise formed
part of the boat ride service fee."^^

Boat ride tickets were sold at the Municipal Treasurer's Office. Hotels
and resorts providing tour packages bought the tickets in advance and in
wholesale. Thus, the tourists usually procured the tickets together with the
tour packages provided by the said establishments. A ticket was deemed as
sold once purchased by hotels and resorts regardless of whether it was
eventually sold to a tourist.'^^

A boat ride ticket was sold for PhP 160.00 which amount already
covers the APA fee and other fees provided in Ordinance 14-2008, as
arnpnded by Ordinance 18-2008, as follows:

Id., p. 33.
«Id.

«Id.

^ Exhs. "P," "6," and "40."
See Judicial Affidavit of Gener Capistrano Dimaranan dated 12 June 2018, Records, Vol. Ill, pp. 409-

454 and Judicial Affidavit ofMinerva L Boongaling, Records, Vol. IV, pp. 39-77.
Judicial Affidavit of Minerva L Boongaling, Records, Vol. IV, p. 43.
Judicial Affidavit of Gener Capistrano Dimaranan, Records, Vol. Ill, p. 415.
Supra at note 46, p. 43.
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Provision Amount

Pagsanjan Boatride Fee Share PhP 30.00

Cavinti Boatride Fee Share 15.00

Lumban Boatride Fee Share 15.00

Provincial Government Share 6.00

Tourist & Boatman Accident Protection 48.00

Assistance

Tourism Promotions . 8.00

Barangay Shares 16.00

Trust Fund: Boatmen's Benefit and 20.00

Welfare

UBAP Operations Fund 2.00

Total: PhP 160.00

The payments collected from the boat ride tickets were deposited on
the next banking day at the Land Bank branch wherein the Municipality's
General Fund Account was maintained. The collector assigned to the fund
submits an Abstract of Collections and Report on Collection Deposits to
account for the sums thus received. The Municipal Accountant then accounts
for the said funds and inputs the corresponding entries in the Municipality's
books. The amounts due to FRCV as its share in the APA fees were

remitted via check, accompanied by the corresponding disbursement
voucher.^'^

During the entire course of FRCV s contract with the Municipality of
Pagsanjan, it was able to provide coverage for accident protection assistance
to tourists and boatmen who suffered injury or death in relation to the use
and maintenance of tourist services at the Pagsanjan Gorge.^'

Finally, accused point out that the current Board of Directors of the
UBAP executed Resolution No. 19-2013^^ to signify its intent to desist from
the affidavit-complaint dated 6 August 2009 filed by its former Board of
Directors against herein accused. The affidavit-complaint was filed because
the previous Board was not in favor of the APA program entered into by the
Municipal Government with FRCV, whereas the new Board, in executing
the said Resolution, decided to desist because of their belief that there was a
mere misunderstanding and misapprehension of facts on the part of the
previous members of the Board, and have now realized the need for the said
services.

53

"'Id., pp. 6-13.
Id., pp. 13-15.

51 Supra at note 47, pp. 426-427.
Exh. "43-A."

Judicial Affidavit of Ronie S. Leron, Records, Vol. Ill, pp. 455-466.
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Accused Lazaro-Torres, Vilar, and Gamit-Talabong filed their Formal
Offer of Exhibits^'^ dated 13 February 2017, and the Court admitted into
evidence their Exhibits "1" to "8", "11" to "14-A," "15," and "15-A" for the

purposes for which they were offered.

Accused Estregan, Rabago, Dimaranan, and Sacluti filed their Formal
Offer of Exhibits^^ dated 12 August 2018, while accused Bruel filed her
Formal Offer of Evidence dated 2 August 2018.^^ The Court ruled admitted
their offer accordingly:

1) Exhibits "35" to "43", "57" to "59" for accused Jeorge Ejercito
Estregan, Kaiahi U. Rabago, Gener C. Dimaranan and Erwin P. Sacluti's";
and 2) Exhibits "17," "18-B,""21" to "34-a" for accused Marilyn M.
Bruel, for the purposes for which said exhibits were offered, but without
prejudice to the Court's proper appreciation of their respective probative
values.

The parties thereafter filed their respective memoranda. In its
Memorandum, the prosecution submits that it was able to prove accused's
guilt beyond reasonable doubt. It points out that Sangguniang Bayan
Ordinance No. 15-008,^^ FRCV's letter-offer,^® and the MOA^' entered into
between accused Estregan and FRCV prove that the MOA was an insurance
contract. It submits that the MOA has the following "salient features":

a. FRCV was identified in the fifth and sixth Whereas Clauses thereof as

an entity which "is engaged in the specialized field of accident
protection and assistance" and "is willing, ready and able to provide
the needed accident protection and assistance as specifically agreed
upon herein below;"

b. FRCV "shall provide financial assistance to each tourist and/or
legitimate and qualified boatman based on the Table of Benefits
described hereunder for loss of life or disablement as a result solely of
an accident;"

c. When by reason of an injury, the tourist and/or legitimate and qualified
boatman shall require treatment by a legally qualified physician or
surgeon, confinement in a hospital or the employment of a licensed or
graduate nurse, FRCV shall pay all the actual expenses from the date

ecords, Vol. Ill, pp. 264-266.
" Records, Vol. IV, pp. 102-119.

Id., pp. 247-A to J.
" Resolution dated 10 September 2018, id., pp. 281-282.

Dated 10 December 2018, Records, id., pp. 370-380.
5' Exh. "J."

Exh. "K."

Exh. "O." ̂
0
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of accident for such treatment, hospital charges, doctor's and nurse's
fees, but not to exceed the Amount of Coverage specified in the MO A;

d. The MOA does not specify that FRCV shall act only as an
intermediary for an insurance company or that an insurance company
shall provide the protection and assistance specified in the MOA,
notwithstanding the description that FRCV is duly accredited by
Malayan Insurance Company.

e. The MOA contains an agreement as to the consideration for the
undertaking of FRCV. Under the MOA, the consideration or premium
is termed as "coverage outlay." The coverage outlay is P48.00 per
tourist. The coverage outlay shall be collected by the Municipal
Treasurer as mandated by Ordinance No. 14-2008 and will be released
to FRCV within the lO"^ day of succeeding month.

f. The MOA requires FRCV to indemnify the insured tourists or boatmen
in case of loss or damage arising from an unknown or contingent
event. The indemnification is in the form of financial assistance to

each tourist and/or legitimate and qualified boatman based on the
Table of Benefits described in pages 3 and 4 of the MOA. The
payment is triggered by the loss or damage due to accidental death and
dismemberment, and injury resulting to confinement in a hospital or
employment of a licensed or graduate nurse.

It then adds that the Insurance Commission itself affirmed that the
said MOA constitutes an insurance contract and, given that the insurance
contract itself falls within the contemplation of "goods" under Sec. 5(h) of
R.A. No. 9184, it should have been subjected to competitive public bidding.

Finally, the prosecution argues that the "coverage outlay" of the PhP
48.00 collected from each tourist is in the "nature of a public fund inasmuch
as it was imposed by the local govermnent of Pagsanjan pursuant to its
mandate of 'constantly promoting and enhancing the renowned tourist spot
PAGSANJAN FALLS, to local and foreign tourists' and 'to provide its
patrons, certain protection and assistance for unanticipated occuiTences and
accidents.'" The nature of the funds as such is further evident in the fact that

the Municipal Treasurer collects the same, and that "'[pjublic funds' is
defined as 'funds received by a public officer for custody by virtue of his
official position.'" In addition, it states that the amounts collected were
deposited and commingled with general funds of the Municipality.

In their Memorandum, accused Lazaro-Torres, Vilar, and Gamit-
Talabong submit that their acts were limited to the execution of the subject
Ordinances and Resolution, which by themselves are neither illegal nor

Dated I June 2018, Records, Vol. Ill, pp. 467-476. ̂
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prohibited. They point out that the MOA, by itself, is not infirm on its face,
and that FRCV represented itself to be competent, qualified, and duly-
accredited by Malayan Insurance Company.

Accused Vilar, for his part, points out that the prosecution failed to
prove his specific complicity in the acts carried out by the other accused. He
merely acted as a presiding officer of the Sangguniang Bayan, a de facto
role that he held per Sec. 49(a) of R.A. No. 7160. He states that he never
voted in favor of any of the acts made by the Sanggunian, considering that
there was no situation that required a tie-breaker, and that his signatures in
the documents were merely ministerial.

As for accused Gamit-Talabong and Lazaro-Torres, they claim that
they are not lawyers, and that they believed, in good faith, that the
procurement of FRCV's services was for the benefit of the Municipality,
tourists, and boatmen.

On the other hand, in their Memorandum/'^ accused Estregan, Rabago,
Dimaranan, and Sacluti submit that the MOA is not an insurance contract,
and that not all contracts wherein a party assumes risk can be considered as
that for insurance. Citing Health Care Providers, Inc. v. Commissioner of
Internal Revenue/'^ they point out that when the assumption of risk and
indemnification for loss is merely incidental to the principal object and
purpose of a business, then it is not one of insurance - as in the case of
health care providers. Further citing White Hold Marine Services, Inc. v.
Pioneer Insurance and Surety Corporation/^ they submit that —

[t]he test to determine if a contract is an insurance contract or not, depends
on the nature of the promise, the act required to be performed, and the
exact nature of the agreement in the light of the occurrence, contingency,
or circumstances under which the performance becomes requisite. It is not
by what it is called.

They argue that the MOA is a contract for specialized services and not
one of insurance since the risk insurance undertaken by FRCV is merely
incidental to its primary services, which are first aid, accident management,
and search and rescue. They claim that the letter-opinion rendered by the
Insurance Commissioner is mere hearsay since the Insurance Commissioner
mself did not testify in Court. And, even assuming that the letter-opinion is

admissible, the same is clearly erroneous.

® Dated 1 June 2018, id., pp. 292-327.
" G.R. No. 156167, 16 May 2005.

G.R. No. 154514, 28 July 2005.
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They also point out that the contract between the parties does not
involve a disbursement of public funds, and as such does not fall within the
scope of R.A. No. 9184. The coverage outlay for FRCV's services was
specifically sourced from tourists per Municipal Ordinance No. 14-2008,
and the custody and disposition of such funds were sufficiently explained by
witness Boongaling. In sum, no public funds were disbursed and the service
itself does not fall within the purview of services enumerated under R.A. No.
9184.

In addition, they argue that there is no evidence that they acted with
manifest partiality, evident bad faith, or gross inexcusable negligence. This
is especially so since "their sole and undeniable purpose in entering into and
ratifying the MOA was in view of the objective of the Municipality to
provide Pagsanjan tourists and boatmen with the much-needed APA." They
likewise disclaim gross and inexcusable negligence since:

XXX they exercised the required diligence and acted in utmost good faith
in ascertaining the qualification and competency of FRCV to provide
accident prevention and protection before signing the MOA. They
required FRCV to prove its competence and capability to provide APA
services, had the Sangguniang Bayan judge for itself FRCV's
qualifications, and conducted public consultations with various
stakeholders. FRCV underwent a rigorous process in order to determine its
competence to deliver the services required. FRCV was the last in a series
of companies which inquired and expressed interest to provide APA
services. Thorough background checks were conducted on FRCV as well
as its persormel. The MOA was entered into only after conduct of several
presentations, consultations and proper authorizations. Thereafter, the
MOA was reviewed by the Sangguniang Bayan and found compliant with
all requirements. The non-applicability of the requirement of public
bidding was likewise checked and confirmed by the BAC and GPPB.

Finally, accused Estregan, et al. argue that there is no evidence that
they caused undue injury to the Government or gave unwarranted benefits,
advantage, or preference to FRCV; as in fact the MOA was advantageous
and beneficial to the Municipality, especially to the boatmen and tourists.

Accused Bruel did not file her memorandum despite having been
given the opportunity to do so. y
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ISSUES

1. Whether accused committed acts in Violation of Sec. 3(e)
ofR.A.No.3019;

a. Whether the MOA entered into between accused
Estregan, as Municipal Mayor, and accused Bruel,
as proprietress of FRCV, is an insurance contract,
which necessitates that FRCV had to possess a
Certificate of Authority from the Insurance
Commission;

b. Whether the same MOA concerns services that
require public bidding;

2. Whether the accused acted in conspiracy with one
another in executing acts in violation of Sec. 3(e) of R.A. No.
3019.

RULING

Sec. 3(e) of R.A. No. 3019 provides:

Section 3. Corrupt practices ofpublic officers. In addition to acts
or omissions of public officers already penalized by existing law, the
following shall constitute corrupt practices of any public officer and are
hereby declared to be unlawful:

X X X X

(e) Causing any undue injury to any party, including the
Government, or giving any private party any unwarranted benefits,
advantage or preference in the discharge of his official
administrative or judicial functions through manifest partiality,
evident bad faith or gross inexcusable negligence. This provision
shall apply to officers and employees of offices or government
corporations charged with the grant of licenses or permits or other
concessions.

The essential elements thereof are as follows:

1. The accused must be a public officer discharging administrative,
judicial, or official functions;
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2. He must have acted with manifest partiality, evident bad faith, or
inexcusable negligence; and,

3. That his action caused any undue injury to any party, including the
government, or giving any private party unwarranted benefits,
advantage or preference in the discharge of his functions.^^

First Element

The first element is not in dispute, given the stipulations entered into
between the defense and prosecution as to the positions held by the accused
public officers during the subject period. As to accused Marilyn Bruel, it is
well-settled that a private individual may be held liable for Violation of Sec.
3 of R.A. No. 3019 if such individual conspires with an accountable officer
to commit acts in violation thereof.^^ In addition, both parties admitted her
identity as the proprietress of FRCV.

Second Element

Tiongco V. People,^^ defines "partiality," "bad faith," and "gross
negligence" as follows:

The prohibited act of either causing undue injury or giving
unwarranted benefits, advantage, or preference may be committed in three
ways; through (1) manifest partiality, (2) evident bad faith, or (3) gross
inexcusable negligence.

In People v. Atienza, the Court defined these elements:

XXX. There is "manifest partiality" when there is a
clear, notorious, or plain inclination or predilection to favor
one side or person rather than another. "Evident bad faith"
connotes not only bad judgment but also palpably and
patently fraudulent and dishonest purpose to do moral
obliquity or conscious wrongdoing for some perverse
motive or ill will. "Evident bad faith" contemplates a state
of mind affirmatively operating with furtive design or with
some motive of self-interest or ill will or for ulterior

purposes. "Gross inexcusable negligence" refers to
negligence characterized by the want of even the slightest
care, acting or omitting to act in a situation where there is a
duty to act, not inadvertently but willfully and intentionally,

See Comigna v. People, G.R. No. 175750-51, 2 April 2014; Cabrera v. Sandiganbayan, G.R. Nos.
162314-17,25 October 2004, citing Jacinto v. Sandiganbayan, G.R. No. 84571, 2 October 1989.
Brazav. Sandiganbayan, G.R. No. 195032,20 February 2013.
G.R. Nos. 218709-10, 14 November 2018, citing/'eop/e v./lr/e«za, G.R. No. 171671, 18 June 2012.
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with conscious indifference to consequences insofar as
other persons may be affected. (Citations omitted)

Manifest partiality is present "when there is a clear, notorious, or plain
inclination or predilection to favor one side or person rather than another."^^
It is "synonymous with 'bias' which 'excites a disposition to see and report
matters as they are wished for rather than as they are.'"

Evident bad faith, on the other hand, connotes "not only bad judgment
but also palpably and patently fraudulent and dishonest purpose to do moral
obliquity or conscious wrongdoing for some perverse motive or ill will" and
"contemplates a state of mind affirmatively operating with furtive design or
with some motive of self-interest or ill will or for ulterior purposes."^^
Coloma V. Hon. Sandiganbayan^^ also held that "[b]ad faith does not simply
connote bad judgment or negligence; it imputes a dishonest purpose or some
moral obliquity and conscious doing of a wrong; a breach of sworn duty
through some motive or intent or ill will; it partakes of the nature of fraud."

As alleged in the Information, the constitutive acts in this case are: (i)
the award, without undergoing public bidding, of the "accident protection
and financial assistance" contract to FRCV, a business entity not registered
and without a Certificate of Authority from the Insurance Commission; and
(ii) the immediate ratification and approval of the same by the accused
Sangguniang Bayan members despite pronounced irregularities.

In the exercise of its propriety
functions, Local Government Units
(LGUs) can engage in revenue-
raising measures to supplement the
general fund.

The Local Government Code provides that LGUs have powers that
are essential to the promotion of general welfare,^^ provision of basic

® People V. Africa, G.R. No. 171671, 18 June 2002.
™ Coloma V. Hon. Sandiganbayan, G.R. No 205561, 24 September 2014.

Africa, supra at note 69.
Supra at note 70.
" R.A. No. 7160, Sec. 16 reads: "SECTION 16. Genera! Welfare. - Every local government unit shall
exercise the powers expressly granted, those necessarily implied therefrom, as well as powers necessary,
appropriate, or incidental for its efficient and effective governance, and those which are essential to the
proip<raon of the general welfare. Within their respective territorial jurisdictions, local government units
iml ensure and support, among other things, the preservation and enrichment of culture, promote health
and safety, enhance the right of the people to a balanced ecology, encourage and support the development
of appropriate and self-reliant scientific and technological capabilities, improve public morals, enhance
economic prosperity and social Justice, promote full employment among their residents, maintain peace and
order, and preserve the comfort and convenience of their inhabitants." ̂
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services,^'* and creation of revenueJ^ The distinction between the exercise of
its governmental powers vis-a-vis its proprietary functions becomes
paramount in the issue of whether liability can attach to the LGU for any
injury caused to anyone in the course of rendering or obtaining such
services.

In the exercise of its revenue-raising powers, the LGU performs
proprietary functions for income-generating endeavors, this falls within the
ambit of any project that cannot be considered as necessary to its purely
governmental functions. In the exercise of its governmental power, liability
does not attach to the LGU, while in the performance of its proprietary
functions, it can be held liable in the same manner as a private entity.^^ The
said principles are reiterated in Torio v. Fontanilla^^ accordingly:

1. Under Philippine laws municipalities are political bodies
corporate and as such are endowed with the faculties of municipal
corporations to be exercised by and through their respective municipal
governments in conformity with law, and in their proper corporate name,
they may inter alia sue and be sued, and contract and be contracted with.

The powers of a municipality are twofold in character public,
governmental or political on the one hand, and corporate, private, or
proprietary on the other. Governmental powers are those exercised by the
corporation in administering the powers of the state and promoting the
public welfare and they include the legislative, judicial, public, and
political..Municipal powers on the other hand are exercised for the special
benefit and advantage of the community and include those which are
ministerial private and corporate.

Local Government Code, Sec. 17 reads: "SECTION 17. Basic Services and Facilities. -

"(a) Local government units shall endeavor to be self-reliant and shall continue exercising the powers and
discharging the duties and functions currently vested upon them. They shall also discharge the functions
and responsibilities of national agencies and offices devolved to them pursuant to this Code. Local
government units shall likewise exercise such other powers and discharge such other functions and
responsibilities as are necessary, appropriate, or incidental to efficient and effective provision of the basic
services and facilities enumerated herein, x x x x"

Local Government Code, Sec. 18 reads: "SECTION 18. Power to Generate and Apply Resources. -
Local government units shall have the power and authority to establish an organization that shall be
responsible for the efficient and effective implementation of their development plans, program objectives
and priorities; to create their own sources of revenue and to levy taxes, fees, and charges which shall
accrue exclusively for their use and disposition and which shall be retained by them; to have a Just share
in national taxes which shall be automatically and directly released to them without need of any further
action; to have an equitable share in the proceeds from the utilization and development of the national
wealth and resources within their respective territorial Jurisdictions including sharing the same with the
inhabitants by way of direct benefits; to acquire, develop, lease, encumber, alienate, or otherwise dispose
of real or personal property held by them in their proprietary capacity and to apply their resources and
assets for productive, developmental, or welfare purposes, in the exercise or furtherance of their

ernmental or proprietary powers and functions and thereby ensure their development into self-reliant
communities and active participants in the attainment of national goals."
See Torio v. Fontanilla, G.R. No. L-29993, 23 October 1978. See also. Local GOVERNMENT CODE, Sec.

24, Guillergan v. Ganzon, G.R. No. L-20818, 25 May 1966, and Mendoza V5 de Leon, G.R. No. L-9596, 11
February 1916.
" Torio, supra. See also Fontanilla v. Maliaman, G.R. Nos. L-55963 & 61045, 27 February 1991

r
ytAy
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X X X X

If the injury is caused in the course of the performance of a
governmental function or duty no recovery, as a rule, can be had from the
municipality unless there is an existing statute on the matter, nor from its
officers, so long as they performed their duties honestly and in good faith
or that they did not act wantonly and maliciously, xxx

With respect to proprietary functions, the settled rule is that a
municipal corporation can be held liable to third persons ex contract or ex
delicto.

Municipal corporations are subject to be sued upon
contracts and in tort. ...

xxx xxx xxx

The rule of law is a general one, that the superior or
employer must answer civilly for the negligence or want of
skill of its agent or servant in the course or line of his
employment, by which another, who is free from
contributory fault, is injured. Municipal corporations under
the conditions herein stated, fall within the operation of this
rule of law, and are liable, accordingly, to civil actions for
damages when the requisite elements of liability co-exist. ...
(Dillon on Municipal Corporations, 5th ed. Sec. 1610,1647,
cited in Mendoza v. de Leon, supra. 514)

xxxx

As stated earlier, there can be no hard and fast rule for purposes of
determining the true nature of an undertaking or function of a
mimicipality; the surrounding circumstances of a particular case are to be
considered and will be decisive. The basic element, however beneficial to
the public the undertaking may be, is that it is governmental in essence,
otherwise, the function becomes private or proprietary in character. Easily,
no governmental or public policy of the state is involved in the celebration
of a town fiesta, (citations omitted)

2. This distinction of powers becomes important for purposes of
determining the liability of the municipality for the acts of its agents which
result in an injury to third persons.

In the exercise of its proprietary functions, an LGU is capacitated to
derive income by charging fees for services.^^ The money received from

I^CAL government CODE, Sec. 130(2) provides: "(2) Taxes, fees, charges and other impositions shall:
be equitable and based as far as practicable on the taxpayer's ability to pay;

■'(b) be levied and collected only for public purposes;
"(c) not be adjust, excessive, oppressive, or confiscatory;
"(d) not be contrary to law, public policy, national economic policy, or in restraint of trade- xxxx"
Local Government Code, Sec. 186 provides: "SECTION 186. Power To Levy Othe'r Taxes Fees or
Charges. - Local government units may exercise the power to levy taxes, fees or charges on any base or

?■

I

1
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consumers of such economic endeavors are collected as revenue^^ and
becomes part of the general fund,®^ which by law shall accrue solely to the
benefit of the Government.^' Once part of the general fund, money can only
be paid out from the public treasury solely for public purposes^^ via
appropriation or disbursement per an applicable law or appropriations
ordinance^^ to answer for obligations^'' or to carry out other public services.
Being of such nature, the collection of such funds can only be carried out by
public officers,^^ who shall properly acknowledge receipt thereof.

subject not otherwise specifically enumerated herein or taxed under the provisions of the National Internal
Revenue Code, as amended, or other applicable laws: Provided, That the taxes, fees, or charges shall not be
unjust, excessive, oppressive, confiscatory or contrary to declared national policy; Provided, further. That
the ordinance levying such taxes, fees or charges shall not be enacted without any prior public hearing
conducted for the purpose."
Local Government Code, Sec. 305(i), (1), and (m) define what income, receipts, and revenue consists of
accordingly:

"(i) 'Income' refers to all revenues and receipts collected or received forming the gross accretions of funds
of the local government unit;
"x X X X

"(1) 'Receipts' refers to income realized from operations and activities of the local government or are
received by it in the exercise of its corporate functions, consisting of charges for services rendered,
conveniences furnished, or the price of a commodity sold, as well as loans, contributions or aids from other
entities, except provisional advances for budgetary purposes; and
"(m) 'Revenue' refers to income derived from the regular system of taxation enforced under authority of
law or ordinance, and, as such, accrue more or less regularly every year."
LOCAL Government Code, Sec. 305(c) provides: "(c) Local revenue is generated only from sources

expressly authorized by law or ordinance, and collection thereof shall at all times be acknowledged
properly; x x x"
Local Government Code, Sec. 305(d) provides: "(d) All monies officially received by a local
government officer in any capacity or on any occasion shall be accounted for as local funds, unless
otherwise provided by law; x x x"
In addition. Sec. 308 of the same law provides: "SECTION 308. Local Funds. - Every local government
unit shall maintain a General Fund which shall be used to account for such monies and resources as may be
received by and disbursed from the local treasury. The General Fund shall consist of monies and resources
of the local government which are available for the payment of expenditures, obligations or purposes not
specifically declared by law as accruing and chargeable to, or payable from, any other fund."
See Local Government Code, Sec. 18. See also Sec. 130(2) and (4), which provide:

"(2) Taxes, fees, charges and other impositions shall: xxx (b) be levied and collected only for public
purposes; x x x x

"(4) The revenue collected pursuant to the provisions of this Code shall inure solely to the benefit of, and
be subject to disposition by, the local government unit levying the tax, fee, charge or other imposition
unless otherwise specifically provided herein; and, x x x"
Local Government Code, Sec. 305(b) provides: "x x x x (b) Local government funds and monies shall

be spent solely for public purposes; x x x x"
See Local Government Code, Sees. 305(a) and 306, which provide: "SECTION 305. Fundamental

Principles, -xxx
"(a) No money shall be paid out of the local treasury except in pursuance of an appropriations ordinance or
law; "x x X X
"SECTION 306. Definitions. - When used in this Title, the term -
"(b) 'Appropriation' refers to an authorization made by ordinance, directing the payment of goods and
services from local government funds under specified conditions or for specific purposes;
X x^

-OCAL Government Code, Sec. 305(j) defines "obligations" accordingly: "(j) "Obligations" refers to an
amount committed to be paid by the local government unit for any lawful act made by an accountable
officer for and in behalf of the local unit concerned;"

Local government Code, Sec. 130(3) provides: "(3) The collection of local taxes, fees, charges and
other impositions shall in no case be let to any private person;"^
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While providing boat ride services,
liability for death or injury of tourists
and boatmen may attach to the
Municipality.

In this case, while the maintenance of tourism facilities can be
considered as a basic service of the Municipality,^^ the boat rides in
Pagsanjan falls, which are recreational activities, obviously fall within the
contemplation of revenue-raising activities undertaken and/or supervised by
the Municipality in its proprietary function. Applying the principles
discussed above, the LGU of Pagsanjan can thus be held liable in the same
manner as a usual corporation for injuries and damage that may be suffered
by tourists while partaking of such activities. Such liability naturally falls on
the LGU, considering that as far as the tourists are concerned the entity that
renders the service is the one accountable. Given this natural exposure to
risk, as with normal corporations, it cannot be said that the LGU is precluded
from acquiring casualty insurance,^^ which is a specific form of insurance
that covers loss or liability arising from accidents or mishaps to answer for
or defray civil liability that may attach to it.

In casualty insurance, which is a non-life form of insurance, the
insured need not be the person who may suffer damage or injury, but rather
the entity or person who may be held liable for such damage or injury. This
is different from life insurance, where a policy is taken out for one's own life

Local Government Code, Sec. I7(b)(2)(xi) provides: "SECTION 17. Basic Services and Facilities. -
"(a) Local government units shall endeavor to be self-reliant and shall continue exercising the powers and
discharging the duties and functions currently vested upon them. They shall also discharge the fimctions
and responsibilities of national agencies and offices devolved to them pursuant to this Code. Local
government units shall likewise exercise such other powers and discharge such other functions and
responsibilities as are necessary, appropriate, or incidental to efficient and effective provision of the basic
services and facilities enumerated herein.

"(b) Such basic services and facilities include, but are not limited to, the following:
"x X X x

"(2) For a municipality:
"x X X X

"(xi)Tourism facilities and other tourist attractions, including the acquisition of
equipment, regulation and supervision of business concessions, and security services
for such facilities; and Sites for police and fire stations and substations and the
municipal jail;"

Presidential Decree (P.O.) No. 612 (1974), otherwise known as the INSURANCE CODE, covers contracts of
insurance. Sec. 174 of the said law defines casualty insurance accordingly:
"SECTION 174. Casualty insurance is insurance covering loss or liability arising from accident or mishap,
excluding certain types of loss which by law or custom are considered as falling exclusively within the
^ope of other types of insurance such as fire or marine. It includes, but is not limited to, employer's
liability insurance, workmen's compensation insurance, public liability insurance, motor vehicle
liability insurance, plate glass insurance, burglary and theft insurance, personal accident and
health insurance as written by non-life insurance companies, and other substantially similar kinds
of insurance, (emphasis added)" ̂
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and compensation would be paid out in case of death, survival up to a certain
period, or the occurrence of a specific injury to one's person.^®

In Phil-Nippon Kyoei, Corp. v. Gudelosao^^ the Supreme Court made
the following distinction:

Based on Section 176, casualty insurance may cover liability or
loss arising from accident or mishap. In a liability insurance, the insurer
assumes the obligation to pay third party in whose favor the liability of the
insured arises. On the other hand, personal accident insurance refers to
insurance against death or injury by accident or accidental means. In an
accidental death policy, the accident causing the death is the thing insured
against, (citations omitted)

In any case, regardless of the type of insurance, the express consent
from both the insurer and the insured is required, and it must be shown that
they are consciously entering into a contract of insurance with one another^°
- it does not matter whether there was immediate payment of a premium, so
long as the premium for the said service is paid before the event requiring
indemnity occurs or is paid within the grace period.^' Regardless of payment
of the premium, however, a contract of insurance binds even if made without
any specific consideration and without profit to the insurer.^^

Any entity that provides insurance is considered as engaged in the
business of insurance whether it derives profit or not.^^ Thus, regardless of
whether a company or corporation holds itself out as an insurance company,
so long as it provides insurance services it is required to obtain a Certificate
of Authority from the Insurance Commission, or else it is considered to have
violated both the Insurance Code and Article 315 of the Revised Penal Code

for estafcP^ if it holds out its services to the general public.

Insurance Code (1976), Sees. 171 to 183.
8'G.R. No. 181375, 13 July 2016.
Insurance Code (1976), Sec. 51.
Id., Sec. 77.

'2 Id., Sec. 2(2), par. 2.
Id., Sec. 2(2), par. 1, which provides: "(2) The term "doing an insurance business" or "transacting

an in^ance business", within the meaning of this Code, shall include (a) making or proposing to make, as
in^ufer, any insurance contract; (b) making or proposing to make as surety, any contract of suretyship as a
ocation and not as merely incidental to any other legitimate business or activity of the surety; (c) doing

any kind of business, including a reinsurance business, specifically recognized as constituting the doing of
an insurance business within the meaning of this Code; (d) doing or proposing to do any business in
substance equivalent to any of the foregoing in a manner designed to evade the provisions of this Code."
''' Revised Penal Code, Art. 315(2). .

9
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Hence, the proper acquisition of casualty insurance requires the
express consent of the insured and insurer, with the latter having the legal
capacity to enter into such contract in the first place.

The MOA is a contract for casualty
insurance to cover for liability that
may attach to the Municipality while
providing boat rides.

A perusal of the MOA shows that what was entered into by accused
Estregan and FRCV is, in fact, a contract of insurance, regardless of how
they want to treat or name the said agreement. This is most significant due to
the fact that, as in contracts of insurance, there are tables of coverages for
the amount of indemnification undertaken by the insurance company when
contingencies relating to accidents occur, and a promise to pay should civil
liability arise so long as the beneficiary is deemed qualified.

While accused Estregan, Rabago, Dimaranan, and Sacluti propose that ,
the primary function of FRCV is first aid, accident management, and rescue,
with what resembles to be insurance being a necessary, albeit secondary
service, the MOA itself shows that FRCV did not necessarily agree to
maintain a permanent complement for the said services, but any such team
created for said "service" would be composed of the same boatmen plying
the Pagsanjan Gorge itself. As such, the more significant portion of the
MOA remains to be its insurance provisions.

To highlight, the pertinent portions of the MOA relating to the
services to be rendered by FRCV read as follows;

11. BENEFITS:

A. ON TOURIST PROTECTION -

Under this benefit the SECOND PARTY shall provide the FIRST
PARTY an Accident Management Team utilizing the ranks of the
Legitimate and Qualified Boatmen and impart the necessary skills training
and assistance from competent/professional trainers concerning the
following:

A. First Aid Team;

B. Accident Management Program;
C. Search and Rescue.

The above-stated programs will ensure the readiness of the Accident
Management Team to properly respond to any unanticipated occurrence.
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B. ACCIDENTAL DEATH & DISMEMBERMENT—

Under this benefit, the SECOND PARTY shall provide financial
assistance to each tourist and/or legitimate and qualified boatman as based
on the Table Of Benefits described hereunder for loss disablement as a

result solely of an accident.

C. ACCIDENTAL MEDICAL ASSISTANCE

When by reason of an injury, the tourist and/or legitimate and
qualified boatman shall require treatment by a legally qualified physician
or surgeon, confinement in a hospital or the employment of a licensed
graduate nurse, the SECOND PARTY shall pay the actual expenses fiom
the date of accident for such treatment, hospital charges, doctor's and
nurse's fees, but not to exceed the Amount of Coverage specified
hereunder.

D. AMBULANCE/HOSPITAL TRANSFER ASSISTANCE -

This benefit covers the site of accident towards the hospital and/or
from one hospital to another, subject to the maximum Amount of
Coverage stated hereunder.

AMOUNT OF COVERAGE;

A.) FOR A TOURIST

a) Accidental Death & Dismemberment PhP 150,000.00;
b) Accidental Medical Assistance PhP 30,000.00;
c) Ambulance/Hospital Transfer Assistance PhP 15,000.00;

B.) FOR A LEGITIMATE QUALIFIED BOATMAN -

a) Accidental Death 8c Dismemberment PhP 50,000.00;
b) Accidental Medical Assistance/
Ambulance/Hospital Transfer Assistance PhP 30,000.00;

IV. TABLE OF BENEFITS-I (FOR A TOURIST):

A. Accidental Death Maximum amount of PhP 150,000.00;

B. Permanent Disablement

or Dismemberment Percentages of the amount of PhP 150,000.00
as specified in Table of Benefits II;

C. Medical Treatment Actual expenses incurred for such treatment
but not exceeding the amoimt stated above as
Medical Assistance for a Tourist.

y. TABLE OF BENEFITS-II (FOR A TOURIST):

Permanent Disablement or Dismemberment

Deseription of the Dismemberment Percentage Description of the Percentage
of the Php Dismemberment of the Php
150,000.00 150,000.00

r
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Loss of two limbs 100%

Loss of both hands or

or all fingers and both thumbs 100%
Loss of both feet 100%

Loss of one hand and one foot 100%

Loss of sight of both eyes 100%
Any other injury causing l%per
Permanent total disablement Month up

to 100

months

Loss of arms at or above the elbow 70%

Loss of arm between elbow and wrist... 50%

Loss of hand 50%

Loss of leg at or above knee 60%
Loss of leg below knee 50%
Loss of one foot 50%

Loss of sight of one eye 50%

Loss of speech 50%
Loss of hearing - both ears 50%
One ear 25%

Total loss by physical severance or total
And permanent loss of use of:
Thumb and four fingers of one hand ... 50%
Four fingers of one hand 40%

Thumb (both phalanges) 25%
Thumb (one phalanx) 10%

Index finger (three phalanges)
Index finger (two phalanges)
Index finger (one phalanx)
Middle finger (three phalanges)...
Middle finger (two phalanges)
Middle finger (one phalanx)
Ring finger (three phalanges)
Ring finger (two phalanges)
Ring finger (one phalanx)

Little finger (three phalanges)...
Little finger (two phalanges)
Little finger (one phalanx)
All toes of one foot

Great toe (two phalanges)
Great toe (one phalanx)
Any other toe

Any permanent partial
disablement not specified above
other than loss of sense of taste or

smell

♦ Such percentage to be assessed
by the SECOND PARTY as in the
opinion of its medical advisers is
not inconsistent with the
percentages specified above and
without regard to the tourists'
employment or occupation

15%

8%

4%

10%

4%

2%

8%

4%

2%

6%

3%

2%

17%

5%

2%

3%

VI. TABLE OF BENEFITS-III

(FOR A LEGITIMATE AND QUALIFIED BOATMAN):

A. Accidental Death Maximum amount of PhP 50,000.00;
B. Permanent Disablement

or Dismemberment .. Percentages of the amount of PhP 50,000.00 as
specified in Table of Benefits IV;

C. Medical Treatment... Actual expenses incurred for such treatment but
not exceeding the amount stated above as
Medical Assistance for a Tourist.

V. TABLE OF BENEFITS-IV

(FOR A LEGITIMATE AND QUALIFIED BOATMAN):

Permanent Disablement

Description of the Dismemberment Percentage
of the Php
50,000.00

Loss of two limbs 100%

Loss of both hands or

or all fingers and both thumbs 100%
Loss of both feet 100%

Loss of one hand and one foot 100%

Loss of sight of both eyes 100%
Any other injury causing l%per
Permanent total disablement Month up

to 100

months

Loss of arms at or above the elbow 70%

Loss of arm between elbow and wrist 50%

Loss of hand 50%

Loss of leg at or above knee 60%
Loss of leg below knee 50%

f

or Dismemberment

Description of the Percentage of
Dismemberment the Php

50,000.00

Index finger (three phalanges). 15%
Index finger (two phalanges).. 8%
Index finger (one phalanx) 4%
Middle finger (three phalanges) 10%
Middle finger (two phalanges).. 4%
Middle finger (one phalanx).... 2%
Ring finger (three phalanges)... 8%
Ring finger (two phalanges) 4%
Ring finger (one phalanx) 2%

Little finger (three phalanges).. 6%
Little finger (two phalanges).. 3%
Little finger (one phalanx).... 2%
All toes of one foot 17%

Great toe (two phalanges).... 5%
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Loss of one foot 50%

Loss of sight of one eye 50%
Loss of speech 50%
Loss of hearing - both ears 50%
One ear 25%

Total loss by physical severance or total
And permanent loss of use of:
Thumb and four fingers of one hand ... 50%
Four fingers of one hand 40%

Thumb (both phalanges) 25%
Thumb (one phalanx) 10%

Great toe (one phalanx)
Any other toe
Any permanent partial
disablement not specified
above other than loss of sense

of taste or smell

*  Such percentage to be
assessed by the SECOND
PARTY as in the opinion of its
medical advisers is not

inconsistent with the

percentages specified above
and without regard to the
tourists' employment or
occupation

2%

3%

It is clear from the terms of the MOA that accused Estregan
represented the Municipality of Pagsanjan as the insured and accused Bruel
represented FRCV as the insurer to cover accident-related liability that the
Municipality may incur from injuries suffered by tourists or boatmen. To
assuage any doubt on the matter of the MOA being an insurance contract,
the Insurance Commissioner himself - who is statutorily conferred with the
power to certify insurance companies and corporations, regulate the
insurance industry, and assure compliance with insurance law^^ - formally
opined that the MOA with FRCV is an insurance contract.^^ Thus:

The five requisites of an insurance contract are present. In the first
requisite, the life and health of the tourists and boatmen are the subject
matter of the MOA. The events or perils insured against which may be the
contingent event or unknown event are the accidental death,
dismemberment, injury resulting hospitalization or employment of a
licensed or graduate nurse, and accident resulting to ambulance or hospital
transfer, of insured tourist and boatmen. In the third requisite, the MOA
requires the Second Party to provide financial assistance to each tourist
and/or legitimate and qualified boatman based on the Table of Benefits, to
pay all the actual expenses from the date of accident for such treatment,
hospital charges, doctor's and nurse's fees, and to provide
ambulance/hospital transfer assistance. The requisite of having a premium
is provided also and is called coverage outlay. Lastly, there is a meeting of
minds of the parties since the First Party and the Second Party agreed in
writing on the four essential requisites.

Accused's contention that the Insurance Commissioner's letter-

opinion is inadmissible for being hearsay has no basis. For one, the Court
already ruled on its admissibility. Moreover, considering that the said letter-
opinion was an official act of the Insurance Commissioner, made in response
to-an official query from the 0MB, and identified in Court by its official

Insurance Code (1974), Sec. 414. ̂
Exh. "Q." Q

/
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custodian, Sec. 1, Rule 129 of the Rules of Court mandates that the Court
must take judicial notice thereof.

Likewise, the insistence of the accused that the MOA is not an
insurance contract and it is not the Municipal Government but each tourist
who directly contracts with FRCV, with the Government acting as mere
collecting agent in FRCV's behalf, has no merit. Accused have not presented
any individual contract expressly entered into by the tourists and the FRCV.
There is no evidence that each tourist consciously and deliberately entered
into such service with FRCV in their own behalf, as well as for their
attending boatmen, such that the tourists became a direct party to the
contract of insurance rather than being mere beneficiaries. Rather, per
Boongaling's testimony, the tickets were purchased from the Municipal
Treasurer's Office. As discussed above, every insurance contract must be
consciously and specifically entered into by both the insurer and insured. On
the contrary, it appears that the tourists' consent to being part of the contract
was never specifically elicited, and that they are just made to pay an
indivisible amount for automatic "coverage" for FRCV's services.

Taking such argument further, if each tourist can be considered to
have entered into a direct contract with FRCV for each boat ride, then there
is no reason for the said company to utilize the Municipality for the
collection of the fee for its services. In such a situation, the collection of the
fee becomes a purely private endeavor that inures solely to the benefit of the
private company, thus no government facility can be legally utilized, or
officer can be lawfully deputized, for the said purpose.

All told, the only logical conclusion that may be drawn from the
evidence on record is that the MOA is, in fact, a contract for casualty
insurance.

The APA services required the
disbursement of public funds and the
due determination of FRCV's
eligibility; as such, competitive
bidding was required.

While no appropriation was made for entering into the insurance
C9ntfact per se and no initial consideration was required to be paid to FRCV
upon entering into the MOA, none was required to make the agreement
binding between FRCV and the LGU of Pagsanjan in the first place. As
discussed earlier, a contract of insurance is binding even if made without any

7
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specific consideration. This circumstance, however, does not mean that the
transaction did not require the appropriation of funds. The effective fee or
premium for maintaining the insurance contract is the equivalent of PhP 45
(initially PhP 48) for each tourist that would avail of boat ride services.
While specific measures were undertaken by the LGU, through its
Sanggunian, to assure the payment of such fees by specifically earmarking
its source - in this case the amount was automatically included in the cost
for each ticket - the entire boat ride fee was collected by the Government for
its benefit, considered as its revenue, and entered into the general fund. The
revenue already having become part of the public fund, the amounts due to
FRCV were thus disbursed as payment for services.

Likewise, it bears highlighting that in the provision regarding "tourist
protection" FRCV obligated itself to "impart the necessary skills training
and assistance from competent/professional trainers x x x." Had it really
intended to make that its primary function, then its services fall within the
ambit of consulting services under R.A. 9184, and as such still requires
public bidding.^^

In particular. Sec. 5(i) of the IRR-A of R.A. No. 9184 defines
consulting services accordingly:

(i) Consulting Services. Refer to services for Infrastructure Projects and
other types of projects or activities of the Government requiring adequate
external technical and professional expertise that are beyond the capability
and/or capacity of the Government to undertake such as, but not limited
to: (i) advisory and review services; (ii) pre-investment or feasibility
studies; (iii) design; (iv) construction supervision; (v) management and
related services; and (vi) other technical services or special studies.

Paragraph 6 of Annex "B" of the IRR-A further clarifies what
consulting services constitute. The service offered by FRCV can be
considered to fall under subparagraphs (b), (c), (j), or (k) thereof,
specifically:

" IRR-A of R.A. No. 9184, Sec. 2. Also Sec. 4 of the same provides:
"Section 4. Scope and Application of IRR-A
"4.1. This IRR-A shall govern and apply to the procurement of: a) infrastructure projects; b)
goods; and c) consulting services, by any branch, agency, department, bureau, office, or
instrumentality of the Government, including government-owned and/or controlled corporations
(GOCCs), government financial institutions (GFls), state universities and colleges (SUCs), and

government units (LGUs).
. This IRR-A shall apply to the procurement of infrastructure projects, goods, and consulting

services by any procuring entity, subject to the provisions of Commonwealth Act No. 138,
otherwise known as the 'Flag Law.' Any treaty or international or executive agreement affecting
the subject matter of this Act to which the Philippine Government is a signatory shall be
observed.".
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6. Other Technical Services or Special Studies. The Technical Services
may include the following:

X X X X

b) Design and execution of training programs at different levels;

c) Provision of staff to carry out certain functions and to train their
replacements; and

X X X X

The Special Studies may include the following and other studies
not covered under any of the services and studies described above:

XXX

j) Preparation of operating instructions and manuals for facilities
and training of personnel and assistance in initial operation of
facilities;

k) Designs to meet unique and/or above normal requirements
brought about by severe earthquakes, tornadoes, or blasts, or
satisfy unique or abnormal tolerances, safety requirements, etc.;

X X X X

Technology and knowledge transfer should be considered an
important objective in the provision of consulting services.

The accused have put pronounced significance on the question of
whether the MOA is an insurance contract. However, in the context of the
foregoing discussion, even if what was entered into between accused
Estregan and FRCV is merely a "health care provision" service rendered by
a company whose primary purpose is providing skills training for first-aid,
search and rescue, and disaster response, the very fact that there was an
agreed-upon fee disbursed for the maintenance of said service necessitates
that the provider - FRCV - be subject to qualification, and the rates offered
by it be subject of confirmation as the best possible through public bidding.
Even if the exact amount required by FRCV is collected and paid out to
defray its expenses, the payment itself is a public disbursement within the
contemplation of law.

Hence, no matter how the defense wants to paint the picture of what
sep^ices were procured by the Municipality, nothing on record supports their
position that bidding was not required.

/
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In fine, the transaction entered into by the LGU of Pagsanjan and
FRCV amounts to procurement of essential services^^ to complement its
proprietary functions, and as such requires disbursements, the determination
of whether the entity that the Government would be contracting with is
qualified, and whether it was the best contractor for such service. Even if the
services were primarily for training boatmen, it does not take the service out
of the purview of R.A. No. 9184. As such, the APA services should have
undergone public bidding.^^

As a rule, public bidding is carried out by the duly-constituted Bids
and Awards Committee (BAG) of a given government unit. This is to assure
that the procurement is transparent, competitive, streamlined, subject to
accountability measures, and susceptible to public monitoring. The BAC's
functions include facilitating pre-procurement and pre-bid conferences,
determining the eligibility of prospective bidders, receiving bids and
evaluating the same, undertaking post-qualification proceedings, and
thereafter recommending the award of contract to the Head of the Procuring
Entity'®' - in this case accused Estregan. In the event that competitive

The said service falls under the category of "goods" as provided under the IRR-A of R.A. No. 9184, Sec.
5(k), which reads: "k) Goods. Refer to all items, supplies, materials and general support services, except
consulting services and infrastructure projects, which may be needed in the transaction of public businesses
or in the pursuit of any government undertaking, project or activity, whether in the nature of equipment,
furniture, stationery, materials for construction, or personal property of any kind, including non-personal or
contractual services such as the repair and maintenance of equipment and furniture, as well as trucking,
hauling, janitorial, security, and related or analogous services, as well as procurement of materials and
supplies provided by the procuring entity for such services. The term "related" or "analogous services"
shall include, but not be limited to, lease or purchase of office space, media advertisements, health
maintenance services, and other services essential to the operation of the procuring entity."

Per IRR-A of R.A. No. 9184, Rule IV, Sec. 10, all covered government procurements must undergo
public bidding.

The Government Procurement Reform Act., Sec. 3.

'®' IRR-A of R.A. No. 9184, Sec. 12.1 and 12.2 provide:
"Section 12. Functions of the BAG

"12.1. The BAG shall have the following functions: advertise and/or post the invitation to bid, conduct pre-
procurement and pre-bid conferences, determine the eligibility of prospective bidders, receive bids, conduct
the evaluation of bids, undertake post-qualification proceedings, resolve motions for reconsideration,
recommend award of contracts to the head of the procuring entity or his duly authorized representative:
Provided, however. That in the event the head of the procuring entity shall disapprove such
recommendation, such disapproval shall be based only on valid, reasonable and justifiable grounds to be
expressed in writing, copy furnished the BAG; recommend the imposition of sanctions in accordance with
Rule XXIIl, and perform such other related functions as may be necessary, including the creation of a
Technical Working Group (TWG) from a pool of technical, financial and/or legal experts to assist in the
procurement process, particularly in the eligibility screening, evaluation of bids and postqualification. In
proper cases, the BAG shall also recommend to the head of the procuring entity the use of Alternative
Methods of Procurement as provided for in Rule XVI hereof.
"12.2. The BAG shall be responsible for ensuring that the procuring entity abides by the standards set forth
by the Act and this IRR-A, and it shall prepare a procurement monitoring report that shall be approved and
submitted by the head of the procuring entity to the GPPB on a semestral basis. The procurement
mqittforing report shall cover all procurement activities specified in the APP, whether ongoing and
ompleted, costing fifty million pesos (P50,000,000) and above for goods and infrastructure projects, and

five million pesos (P5,000,000) and above for consulting services. The report shall cover major activities
from the holding of the pre-procurement conference to the issuance of notice of award and the approval of
the contract, including the standard and actual time for each major procurement activity. It shall be
submitted in printed and electronic format within ten (10) working days after the end of each semester."

1



Decision

People V. Jeorge Ejercito Estregan, et al.
SB-16-CRM-0124

Page 30 of 42

bidding is not feasible, the BAC has the responsibility to recommend
alternative modes of procurement provided under the law, depending on the
circumstances which caused the regular mode of procurement to be
impossible.'®^

In sum, in the procurement of goods, the BAC has complete control in
determining the qualification and capacity of bidders or direct contractors to
deliver the service that the Municipality requires. In the same way, it has the
capacity to determine whether such contractor offers the best possible
service at rates that are most advantageous to the Government.

In this case, however, accused by-passed the BAC. Their acts led to
the procurement of services from FRCV, which in fact was not legally
capacitated to engage in the business of insurance or of APA services, in the
first place. Also, by foregoing the entire qualification process, the
Municipality was deprived of the opportunity to determine whether the rates
and terms as agreed upon in the MOA were the most advantageous to the
government.

Accused Estregan's Acts

The totality of accused Estregan's acts point to a conscious and
intentional use of his public office to obligate the Municipality of Pagsanjan
to enter into a service contract with FRCV without the requisite
determination by a BAC of its qualification, ability, and capacity. All of
these were carried out in express violation of R.A. No. 9184 and the Local
Government Code.

Accused Estregan's barefaced claim that FRCV was the only qualified
company to render the service required by the Municipality does not hold
any water. He neither possessed the expert qualification to make such
determination, nor was he empowered by law to do so. He likewise was
unable to present any evidence to corroborate his testimony that he exercised
due diligence in determining that FRCV was the only company qualified to
render the accident protection service - or casualty insurance per insurance
law - as required by the Municipality, and that he asked for and received
offers from Philamlife and Oriental Insurance.

Despite accused Estregan's claim that he personally checked FRCV's
^pability and responsiveness to the services required by the Municipality, it

Procurement via alternative methods are allowed only under the specific instances provided under Rule
XVI of the IRR-A to R.A. No. 9184.
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is important to note that the actual offer made by accused Bruel did not even
cover the accident protection for tourists, as it was limited only to boatmen.

Moreover, even if it were true that FRCV was the only entity offering
the APA services, the necessary processes under the procurement law should
have been observed or followed. Instead, accused Estregan, with the
eventual consent and conformity of accused Sangguniang Bayan members,
arrogated the functions of the BAG and, by themselves, made a
determination of FRCV's qualification. In this regard, Rivera v. People^^^ is
instructive.

In the said case the Supreme Court upheld the Sandiganbayan's
ruling that petitioner therein conferred unwarranted benefits and exhibited
manifest partiality by entering into a negotiated contract with PAL Boat. The
Supreme Court found no merit in petitioner's argument that he found it
unnecessary to publish the bid and look for other possible service-providers
since there were no other qualified entities in the area that could provide the
service being sought. The Supreme Court held that what accused should
have done was to widen the scope of the invitation by publishing the
invitation to the entire region. As in Rivera, accused Estregan arrogated the
function of qualifying FRCV, and determining the ineligibility of any of the
other possible service providers - powers and functions that the law confers
upon the BAG.

Rivera further instructs that negotiated bidding can only be resorted to
upon a showing that there is a failure of bidding, and that by bypassing the
said process what occurred was, in fact, an aborted bidding rather than a
failed bidding within the contemplation of the law. It thus held that "[t]he
manifest reluctance of the petitioner to hold a public bidding and award the
contract to the winning bidder smacks of favoritism and partiality towards
PAL Boat." It noted that had the contract undergone proper evaluation
through competitive bidding, the eventual finding that PAL Boat was not
financially capable of entering into the contract could have been discovered
at the earliest opportunity. The same goes with the fact that it did not have
the proper business permit at the time that the contract was entered into. In
all, the Supreme Court upheld the Sandiganbayan's finding of therein
accused's culpability for conspiring to pre-qualify PAL Boat and entering
into a negotiated contract with it. The same ratiocinations apply to this case.
There was undue prequalification, resulting in the government's failure to
uncover FRCV's lack of authority to engage in or provide the APA service.

G.R. Nos. 156577, 156587 & 156749, 3 December 2014.

/
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Further, it is worth adding that accused Dimaranan and Lazaro-Torres
admitted that there were some questions regarding the necessity of endorsing
the project to the BAC, and that the latter refused to undertake public
bidding for lack of a budget and because the services were not covered by
procurement laws. However, the record is bereft of proof of any such refusal
made by the Municipality's BAC, whether by way of documentary or
testimonial evidence. Hence, such bare allegations do not deserve further
consideration.

Based on the facts as established above, accused Estregan's actions
were attended by evident bad faith, in that there was a clear and conscious
transgression of procurement laws per the Local Government Code and R.A.
No. 9184. He likewise exhibited manifest partiality in favor of accused
Bruel's company by declaring its capacity, which is equivalent to pre-
qualification, to render the said service. His fault is further accentuated by
the fact that FRCV is not authorized to engage in the insurance business.

Accused Sanggunian Bayan Members' Acts

Accused Rabago, Sacluti, Lazaro-Torres, Gamit-Talabong and
Dimaranan, as Sangguniang Bayan members, do not contest that they passed
their Resolution confirming the MOA on the same day accused Estregan and
Bruel signed it. Although they were not signatories to the contract, their
actions served to validate accused Estregan's actions, as well as to lend some
color of legitimacy thereto, such that it was virtually beyond reproach prior
to the filing of this case.

The evidence on record, as well as accused's ovm admissions as to
what had transpired, betray the unlawfulness of their actions, and their
complicity in the intent to award the contract to accused Bruel.

By their own admission, they executed the Resolution on the same
day as the MOA, with full knowledge that the contract was not vetted
through public bidding. Their defense of good faith and belief that no
bidding was required since the contract did not involve the disbursement of
public funds is belied by the evidence on record, which shows that the legal
opinions regarding said matter were sought only after the MOA had
already been signed by accused Estregan and ratified by the Sangguniang
Bayan. Also, a perusal of Exh. "12" would show that the concern was raised

the Municipal Accountant rather than the accused Sangunniang Bayan
members.

Exhs."ll"to"13." f



Decision

People V. Jeorge Ejercito Estregan, et al.
SB-16-CRM-0124

Page 33 of 42

Thus, the Court cannot even consider this aR exercise of the minimum
amount of diligence, especially considering it was not shown that there were
exigent circumstances that required them to immediately ratify the MOA
before the legal opinions were rendered. The haste by which they ratified the
MOA, therefore, rather than serving as a badge of good faith, admits to their
predilection to favor accused Bruel's offer and instead serves as evidence of
their concurrence and unity in purpose with accused Estregan.

As for accused Vice Mayor Vilar, reasonable doubt exists as to his
participation in the actions taken by the accused Sanggunian members who
moved for the passage of the ordinances and ratification of the MOA.
Indeed, a Vice Mayor is the de facto head of the Sangguniang Bayan by law,
and while he presides over the same, he only votes to break ties. Thus, none
of his actions can specifically be deemed as essential in conferring
unwarranted benefit to accused Bruel.

Accused Bruel's Acts

The best evidence to show the representations made by accused Bruel
as to FRCV's qualification, status, and capacity can be seen from the MOA
itself. Specifically, she stated thus:

FIRST RAPIDS CARE VENTURES, a local entity duly organized
and existing under and by virtue of the laws of the Republic of the
Philippines, and duly accredited by Malayan Insurance Company, with
main office address at Unit B, Cosme Building, General Taino St.,
Pagsanjan, Laguna, hereby represented by its registered proprietress,
MISS MARILYN M. BRUEL, hereinafter referred to as the SECOND
PARTY;

X X X X

WHEREAS, the SECOND PARTY, as a bona fide registered
entity, is engaged in the specialized field of accident protection and
assistance; WHEREAS, the SECOND PARTY is willing, ready and able
to provide the needed accident protection and assistance as specifically
agreed upon herein below;

X X X X

For all intents and purposes, therefore, accused Bruel characterized
FRCV, a single proprietorship, as a specialist in the field of accident
protection that had the full capacity to engage in the services so indicated in
the MOA. However, as shown by the evidence submitted by the prosecution,
these are misrepresentations. ̂

V
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Although accused Bruel indicated that FRCV is affiliated with
Malayan Insurance, such representation is not supported by evidence. This
peculiarity was in fact highlighted by the Insurance Commissioner in his
letter stating thus: "[t]he MOA does not specify that the Second Party shall
act only as an intermediary for an insurance company or that an insurance
company shall provide the protection and assistance specified in the MOA,
notwithstanding the description that First Rapids Care Ventures is duly
accredited by Malayan Insurance Company." Supposing that accused Bruel
truly believed that she was not engaged in the business of insurance, and did
not intend to make it appear before the Municipal Government of Pagsanjan
that she had any capacity to do so, the inclusion of such substantiated detail
becomes particularly suspect. The more logical explanation, therefore, is that
she intended that her company have that semblance of qualification.

In this connection, accused Bruel's general claim that her company
was fully-capacitated to engage in the services enumerated in the MOA
amounts to a positive claim that she has complied with all laws and
regulations to engage in such services. As it turned out, this is a patent
falsity because, as discussed above, she did not possess a Certificate of
Authority from the Insurance Commission to engage in the business of
insurance.

Guadines v. Sandiganbayan^^^ reminds that provisions of existing
laws and regulations are deemed as integral parts of contracts, especially
govemment contracts, and that in engaging in a government contract there is
an implied condition that the private contractor has complied, and complies,
with all pertinent laws in order to perform their contractual obligations:

Basic is the rule that provisions of existing laws and regulations
are read into and form an integral part of contracts, moreso in the case of
govemment contracts. Verily, all contracts, including Govemment
contracts, are subject to the police power of the State. Being an inherent
attribute of sovereignty, such power is deemed incorporated into the laws
of the land, which are part of all contracts, thereby qualifying the
obligations arising therefrom. Thus, it is an implied condition in the
subject contract for the procurement of materials needed in the repair and
construction of the Navotas Bridge that petitioner as private contractor
would comply with pertinent forestry laws and regulations on the cutting
and gathering of the lumber she undertook to supply the provincial
govemment.

Petitioners actual knowledge of the absence of supporting legal
documents for the lumber she contracted to deliver to the provincial

'"^G.R. 164891,6 June 2011.
K
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government ~ which resulted in its confiscation by the CENR personnel -
belies her claim of good faith in receiving the payment for the said lumber.

Accused Bruel's claim that FRCV is engaged in the specialized field
of accident protection and assistance is belied by its track record. Her
Exhibit "18-b" consists of the following documents that were offered to
show that FRCV is a duly-registered company:

(i) DTI of Business Name Registration Certificate No. 020336655
dated 19 April 2013;

(ii) DTI of Business Name Registration Certificate No. 00387561
dated 19 March 2008; and

(iii) BIR Form No. 2303 for Certificate of Registration dated 17
September 2008 with OCN No. 1RC0000330674 conferred to
First Rapids Care Ventures with Line of Business / Industry
"7290 Other Computer Related Activities."

By accused Bruel's own evidence, her company was only registered
with the DTI on 19 March 2008, and with the BIR on 17 September 2008 -
just five days prior to its letter-offer to accused Estregan. Thus, rather than
serving as evidence of the FRCV's capacity and specialization, it would
appear that the company was merely created for the specific purpose of
rendering the "specialized services" for the Municipality of Pagsanjan, with
no prior experience, and no right to claim that it is, in fact, engaged in the
said line of business. On this note, it is also important to point out that
FRCV was registered for computer-related activities instead of APA
services, or any such analogous business.

Parenthetically, accused Bruel was a licensed insurance agent for
Malayan Insurance Company before she registered/formed FRCV, and as
such is therefore presumed to be familiar with relevant laws on insurance. In
addition, considering that accused Bruel's letter to accused Estregan was
sent just five days after FRCV's registration with the BIR, it is highly
doubtful that accused Estregan was able to confer and assess FRCV's
capacity before the formal offer was made by said entity.

That FRCV was able to submit evidence of the "financial aid" that it

was able to give to tourists and boatmen who suffered injury or death does

'O® Exh. "K."

Per accused Bruel's Exh. "17-g," which is her Curriculum Vitae, she concurrently was the sole
proprietress of FRCV and an insurance agent for Malayan Insurance Company.
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not affect the legal repercussion of accused Bruel's misrepresentations. In
Republic v. Mega Pacific eSolutions, Inc.f^ the Supreme Court held that a
company's misrepresentations as to its capacity constitutes fraud, and that
even if there had been deliveries per the contract such circumstances do not
affect the Court's finding of fraud. Thus:

Fraud has been defined to include an inducement through insidious
machination. Insidious machination refers to a deceitful scheme or plot
with an evil or devious purpose. Deceit exists where the party, with intent
to deceive, conceals or omits to state material facts and, by reason of
such omission or concealment, the other party was induced to give consent
that would not otherwise have been given.

One form of inducement is covered within the scope of the crime
of estafa under Article 315, paragraph 2, of the Revised Penal Code, in
which, any person who defrauds another by using fictitious name, or
falsely pretends to possess power, influence, qualifications, property,
credit, agency, business or imaginary transactions, or by means of similar
deceits executed prior to or simultaneously with the commission of fraud
is held criminally liable. \w Jason v. this Court explained the
element of defraudation by means of deceit, by giving a definition of fraud
and deceit, in this wise:

What needs to be determined therefore is whether or not the

element of defraudation by means of deceit has been established
beyond reasonable doubt.

In the case of People v. Menil, Jr., the Court has defined
fraud and deceit in this wise:

Fraud, in its general sense, is deemed to comprise
anything calculated to deceive, including all acts,
omissions, and concealment involving a breach of legal or
equitable duty, trust, or confidence justly reposed, resulting
in damage to another, or by which an undue and
unconscientious advantage is taken of another. It is a
generic term embracing all multifarious means which
human ingenuity can devise, and which are resorted to by
one individual to secure an advantage over another by false
suggestions or by suppression of truth and includes all
surprise, trick, cunning, dissembling and any unfair way by
which another is cheated. On the other hand, deceit is the
false representation of a matter of fact, whether by
words or conduct, by false or misleading allegations, or
by concealment of that which should have been
disclosed which deceives or is intended to deceive

G.R. No. 184666, 27 June 2016.

Cathay Pacific Airways Ltd. v. Spouses Vazquez, G.R. No. 150843, 14 March 2003.
G.R. No. 178836, 23 July 2008.

1
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another so that he shall aet upon it to his legal injury.
(Emphases supplied)

X X X X

The CA in its Amended Decision explained that respondents could
not be considered to have fostered a fraudulent intent to not honor their

obligation, since they delivered 1,991 units of ACMs. In turn, respondents
argue that respondent MPEl had every intention of fulfilling its obligation,
because it in fact delivered the ACMs as required by the automation
contract.

We disagree with the CA and respondents. The fact that the ACMs
were delivered cannot induce this Court to disregard the fraud respondent
MPEl had employed in securing the award of the automation contract, as
established above. Furthermore, they cannot cite the fact of delivery in
their favor, considering that the ACMs delivered were substandard and
noncompliant with the requirements initially set for the automation
project.

In all, accused Bruel cannot claim good faith in her actions. Rather,
due to all the circumstances above, the evidence points to her bad faith in
entering into the MOA with the Municipal Government of Pagsanjan and her
complicity in receiving unwarranted benefit from accused public officials,
since she was able to enter into the said contract sans proper pre-
qualification. While in some cases misrepresentation translates to the
opposite party's vitiated consent in entering into a contract, as discussed
above, accused Estregan's and Sangguniang Bayan members' haste in
entering into the MOA, and their utter failure to properly ascertain FRCV's
qualifications belies any claim of innocence.

Third Element

There are two modes of violating Sec. 3(e) of R.A. No. 3019: (1) by
causing undue injury to a private individual or the Government, or (2) by
giving unwarranted benefits to another.'" The prosecution submits that the
accused committed both modes.

Cabrera v. Sandiganbayan^^^ defines unwarranted benefit or
advantage as follows:

XXX "unwarranted" means lacking adequate or official support;
unjustified; unauthorized; or without justification or adequate reasons.
"Advantage" means a more favorable or improved position or condition;

'"G.R. Nos. 16231410 17,25 October 2004,
Id, citing Gallego v. Sandiganbayan, G.R. No. 57841, 30 July 1982.

7-
4^
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benefit or gain of any kind; benefit from course of action. "Preference"
signifies priority or higher evaluation or desirability; choice or estimation
above another.

As discussed earlier, the record shows that unwarranted advantage
was conferred upon accused Bruel. However, the evidence submitted by the
prosecution is insufficient to sustain an estimable approximation of the
damage suffered by the Government per accused's acts.

In Santos v. People, the Supreme Court revisited Llorente v.
Sandiganbayan,^^'^ wherein it held that "undue injury" in the context of
Violation of Sec. 3(e) of R.A. No. 3019 is akin to "actual damage":

The term "undue injury" in the context of Section 3 (e) of the Anti-
Graft and Corrupt Practices Act punishing the act of "causing undue injury
to any party," has a meaning akin to that civil law concept of "actual
damage." The Court said so in Llorente vs. Sandiganbayan, thus:

In jurisprudence, "undue injury" is consistently
interpreted as "actual damage." Undue has been defined as
"more than necessary, not proper, [or] illegal;" and
injury as "any wrong or damage done to another, either in
his person, rights, reputation or property [; that is, the]
invasion of any legally protected interest of another."
Actual damage, in the context of these definitions, is akin
to that in civil law.

In turn, actual or compensatory damages is defined by Article 2199
of the Civil Code as follows:

"Art. 2199. Except as provided by law or by
stipulation, one is entitled to an adequate compensation
only for such pecuniary loss suffered by him as he has duly
proved. Such compensation is referred to as actual or
compensatory damages."

Fundamental in the law on damages is that one
injured by a breach of a contract, or by ei wrongful or
negligent act or omission shall have a fair and just
compensation commensurate to the loss sustained as a
consequence of the defendant's act. Actual pecuniary
compensation is awarded as a general rule, . . . Actual
damages are primarily intended to simply make good or
replace the loss caused by the wrong.

"3 G.R. No. 161877, 23 March 2006. . -T-
"" G.R. No. 122166, 11 March 1998.

r
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The pronouncement that "undue injury" is synonymous to actual
damages was consequently repeated in Caugma v. People There being
no estimable proof of damage in this case, the third element of the crime is
satisfied only as regards unwarranted benefits.

Based on the entirety of the

evidence thus presented, conspiracy

,among the accused was sufficiently

proven.

When conspiracy is alleged as a mode of committing the crime, the
same must also be established by positive and conclusive evidence - the
same degree of proof required to establish the crime itself.

Here, the evidence on record sufficiently illustrates the unity in
purpose of accused Estregan, as Municipal Mayor, and the other accused as
Sangguniang Bayan members, towards awarding the contract for APA
services to accused Bruel exactly on 23 October 2008 and grant it all the
vestiges of authority despite the lack of actual qualification of her company
and the undue transgression of procurement laws.

Instead of accused being forthcoming about FRCV's lack of
qualifications and the need to undergo the correct processes for procurement,
they engaged in a series of actions orchestrated to fast-track the award of the
APA contract, specifically: (i) passing, within a short period of time,
ordinances for appropriations, all of which served to bypass the question of
disbursement of public funds for the said contract; (ii) agreeing to forego the
utilization of the Municipality's BAC with accused Estregan instead entering
into a direct contract with accused Bruel, with accused Sangguniang Bayan
members ratifying the same on the same day despite FRCV's obvious
incapacity to provide insurance services; and (iii) undertaking all such
actions, and procuring legal opinions regarding the correctness of the same
only after the MOA had already been signed and ratified. Hence, conspiracy
can be properly adjudged to exist in this case.

As previously stated above, however, the evidence is insufficient to
prove accused Vilar's participation in the conspiracy.

G.R. No. 167048, 7 April 2006.
See People v. Berroya, et al, G.R. No. 122487, 12 December 1997. y.
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APPLICABLE PENALTY

Under Sec. 9 of R.A. No. 3019, the penalty imposable for Violation of
Sec. 3 is imprisonment of not less than six years and one month, nor more
than 15 years, with perpetual disqualification from office. Thus, applying the
Indeterminate Sentence Law and considering the circumstances in this case,
the Court finds the penalty of six years and one month to eight years to be
proper.

WHEREFORE, in view of the foregoing, judgment is rendered as
follows:

Accused JEORGE EJERCITO ESTREGAN, ARLYN LAZARO-
TORRES, TERRYL GAMIT-TALABONG, KALAHI U. RABAGO,
ERWIN P. SACLUTI, GENER C. DIMARANAN, and MARILYN M.
BRUEL are hereby found GUILTY beyond reasonable doubt of Violation
of Sec. 3(e) of R.A. No. 3019, as amended, and are accordingly sentenced to
suffer the indeterminate penalty of imprisonment of six (6) years and one (1)
month as minimum to eight (8) years as maximum, with perpetual
disqualification from holding public office. ̂

Accused CRISOSTOMO B. VILAR is hereby ACQUITTED of the
charge of Violation of Sec. 3(e) of R.A. No. 3019, for failure of the
prosecution to prove his guilt beyond reasonable doubt. The cash bond
posted by accused for his provisional liberty is ordered RELEASED,
subject to the usual accounting and auditing procedures, and the Hold
Departure Order issued against him is therefore LIFTED.

SO ORDERED.

/



Decision

People V. Jeorge Ejercito Estregan, et al.
SB-16-CRM-0124

Page 41 of 42

jc/Uu^
H. AaCIBAYANI H. AACINTO

Associateylustice

WE CONCUR:

iXX. QUl
Associate Justice

Chairperson

REYNALDO P. CRUZ

^ Associate Justice


